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832 COLUMBIA LAW REVIEW 

The Preparation of Contracts and Conveyances. By Henry Winthrop 
BallantinE. New York : The Macmillan Company. 1921. pp. vi, 226. 

This little book is not designed or intended to enable the business man to 
dispense with competent legal advice. If that were its purpose, it would prove 
worthless. It is intended to serve as a warning to the business man and the 
student of business law of the traps and pit-falls which are apt to beset a person 
in commercial transactions, and the precautions that should, therefore, be taken 
in connection therewith. It contains a concise, practical discussion of the prepa- 
ration of contracts, conveyances, negotiable instruments, articles of copartner- 
ship, certificates of incorporation, and similar papers. Forms accompanied by 
problems and exercises are also presented as material for practice. The book 
would serve a useful purpose in connection with courses in business law. 

It is written in a clear and readable style, and, for the most part, its state- 
ments are accurate and may be relied upon. Here and there, there seems room 
for criticism. 

Thus, at page 12, Professor Ballantine states : "If there is consideration for 
the respective promises, a seal is not necessary to a contract." This statement 
is somewhat misleading. At the common law, a contract under seal was binding 
because of its form. Contracts under seal existed centuries before the doctrine 
of consideration developed, and today, in most jurisdictions consideration must be 
proven even though the contract is sealed. The only function of the seal is to 
serve as presumptive evidence of a sufficient consideration, which may be re- 
butted, however, as if the instrument was not sealed. 

At page 13, the author states that "printed provisions on letter-heads may 
or may not be regarded as part of the contract. This depends on whether they 
are referred to and incorporated in the body of the letter." This statement is 
not strictly accurate. Printed provisions have been regarded as part of the 
contract, though not so referred to. 1 

In discussing the subject of release of the equity of redemption, the author 
says at page 102: "In order to support a transfer from the mortgagor to the 
mortgagee, cutting off the equity of redemption, it must be shown that no ad- 
vantage was taken of the debtor to drive a hard bargain." More than this must 
be shown. The law upon the subject of the right to redeem where the mortgagor 
has conveyed to the mortgagee the equity of redemption, is characterized by a 
jealous and salutary policy. The United States Supreme Court has said: "Prin- 
ciples, almost as stern are applied, as those which govern where a sale by a 
cestui que trust to his trustee is drawn in question." * In order to give validity 
to such a sale by the mortgagor it must be shown by the mortgagee not merely 
that no advantage was taken of the debtor, but that his conduct was in all things 
fair and frank, that he paid for the property substantially what it was worth; 
and any indirection or obliquity of conduct is fatal to the mortgagee's case and 
every doubt will be resolved against him. 3 

In speaking of mortgages on after-acquired property, the author says at page 
116 that it is held in courts of equity "that an equitable lien attaches immediately 
upon the property coming into existence and adheres to it for the security of the 
mortgagee, as against the mortgagor and all persons claiming through him with 
notice voluntarily or in bankruptcy." This statement of the author is apparently 
based upon the language of Mr. Justice Story in the case of Mitchell v. Winslow* 

x Cf. Poel v. Brunswick-Balke-Collender Co. (1915) 216 N. Y. 310, 110 N. E. 
619; Sturtevant Co. v. Fireproof Film Co. (1915) 216 N. Y. 199, 110 N. E. 440. 
' Villa v. Rodriguez (U. S. 1870) 12 Wall. 323. 

3 See 4 Kent, Comm. 143; Green v. Butler (1864) 26 Cal. 595. 

4 (C. C. 1843) 2 Story 630, 644. 
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although this case is not cited. In several jurisdictions such a lien is not recog- 
nized even in equity, in the absence of a new intervening act appropriating the 
property to the mortgage." And in New York, such an equitable lien apparently 
will not be enforced as against creditors, even though without notice.' 

The author states at page 155, in discussing the requisites of articles of in- 
corporation, as follows: "The name of the corporation, which should include 
the word 'company,' 'limited,' or 'incorporation.' " In many jurisdictions this 
is insufficient. Colloquially used, the word "company" may import a corporation, 
but it does not necessarily involve that meaning in law. We know that such a 
word is frequently used by individuals and partnerships. Therefore, in many 
jurisdictions, including New York, a law has been enacted to cover such in- 
stances; and the corporation must use some term which will clearly indicate that 
it is a corporation as distinguished from a natural person or a copartnership.' 

At pages 158-9, the author in discussing the issuance of stock as full paid 
says : "When full paid stock is issued for property received, there must be actual 
fraud in the transaction to enable creditors of the corporation to call the stock- 
holders to account." This is a somewhat too lenient statement of the rule. It 
is not necessary always to establish an intentional fraud in fact. It is enough 
to show such reckless conduct in fixing the value of the property conveyed, with- 
out regard to its value, that a constructive fraud be inferred. 8 The author's 
statement is apparently based upon the dictum of Mr. Justice Field in the case 
of Coit v. Gold Amalgamating Co., though that case is not cited. But the dictum 
must be read in the light of the facts in the case and so limited. 

On the whole, the book is a useful and interesting one, and may even prove 
helpful to young members of the Bar who have failed to acquire experience and 
facility in the drafting of simple legal documents. 

I. Maurice WormsEr. 

New York, City 

The Case of Requisition. By Leslie Scott and Alfred Hii.desi.ey, with an 
introduction by the Right Honorable Sir John Simon. Oxford: The Clarendon 
Press. 1920. pp. xxiv, 307. 

To the American lawyer this little volume is a revelation. In the first 
place, it makes him realize that there is such a subject as constitutional law 
in the "right little, tight little isle." In the next place, the thoroughness with 
which the English lawyers do their work and the value of historical research 
in the study of any important questions of law are borne in upon him with 
emphasis, as well as interest. The Case of Requisition establishes the principle 
of constitutional law in England that, even in war times, the government may 
not take the property of its subjects without making due compensation. We 
recognized that principle in this country during the war by providing that no 
property should be taken without compensation. Even in the case of the Hamburg- 
American docks and the North German Lloyd docks, which we treated as enemy 
owned, we provided that, upon taking them over, the Government should ascer- 
tain their value and deposit, in lieu of the property, with the Alien Property 

"See Moody v. Wright (Mass. 1847) 13 Mete. 17; Federal Trust Co. v. Bristol 
County St. Ry. Co. (1915) 222 Mass. 35, 109 N. E. 880. 

'See Rochester Distilling Co. v. Rasey (1894) 142 N. Y. 570, 37 N. E. 632; 
Zartman v. First National Bank of Waterloo (1907) 189 N. Y. 267, 82 N. E. 127; 
Titusville Iron Co. v. City of New York (1912) 207 N. Y. 203, 100 N. E. 806. 

7 See Matter of American Cigar Lighter Co. (1912) 7 Mi7sc. 643, 138 N. Y. 
Supp. 455. 

'Graves v. Brooks (1898) 117 Mich. 424; 75 N. W. 932. 

' (1886) 119 U. S. 343, 345, 7 Sup. Ct. 231. 



